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Real estate broker sued purchasers for
breach of contract. The State Court,
DeKalb County, McLaughlin, J., denied
broker's motion for summary judgment,
and broker appealed. The Court of Ap-
peals, Blackburn, J., held that genuine is-
sues remained as to whether purchasers
fulfilled their contractual obligation to pur-
sue and obtain financing for subject real
property.  
 
Affirmed.  
 

West Headnotes  
 
[1] Contracts 95 168  
 
95 Contracts  
     95II Construction and Operation  
          95II(A) General Rules of Construc-
tion  
               95k168 k. Terms Implied as Part
of Contract. Most Cited Cases  
Every contract imposes upon each party a
duty of good faith and fair dealing in its
performance and enforcement.  
 
[2] Vendor and  Purchaser 400 79  
 
400 Vendor and Purchaser  
     400II Construction and Operation of
                               
  

 

Contract  
          400k79 k. Conditions and Provisos.
Most Cited Cases  
In the specific context of a financing con-
tingency in a real estate sales contract, the
purchaser has an implied duty to diligently
seek to have the contingency take place,
and this implied duty must be exercised in
good faith.  
 
[3] Judgment 228 181(18)  
 
228 Judgment  
     228V On Motion or Summary Proceed-
ing  
          228k181 Grounds for Summary
Judgment  
               228k181(15) Particular Cases  
                    228k181(18) k. Brokers or
Agents, Cases Involving. Most Cited Cases  
Genuine issues of material fact, precluding
summary judgment for real estate broker in
breach of contract action against pur-
chasers, existed as to whether purchasers
fulfilled their contractual obligation to pur-
sue and obtain financing for subject real
property.  
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*659 BLACKBURN, Judge.  
Re/Max Executives, Inc. appeals the trial
court's denial of its motion for summary
judgment, contending that DeMetri and
Dena Vacalis, as purchasers, breached their
contractual obligation to pursue and obtain
financing for the subject real property, and
thereby preventing the closing of the sale.
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As a jury question remains as to *660
whether the Vacalises diligently pursued
their financing obligations under the con-
tract, we affirm.  
 
“Summary judgment is proper when there
is no genuine issue of material fact and the
movant is entitled to judgment as a matter
of law. OCGA § 9-11-56(c). A de novo
standard of review applies to an appeal
from a grant [or denial] of summary judg-
ment, and we view the evidence, and all
reasonable conclusions and inferences
drawn from it, in the light most favorable
to the nonmovant.” Matjoulis v. Integon
Gen. Ins. Corp., 226 Ga.App. 459(1), 486
S.E.2d 684 (1997).  
 
1. The record shows that the Vacalises, as
buyers, executed a purchase and sale agree-
ment contingent upon them obtaining fin-
ancing. Paragraph 2(1) of the sales agree-
ment provides that the Vacalises' obliga-
tion to close the transaction was contingent
upon their ability to obtain a loan in the
amount of 80 percent of the $330,000 pur-
chase price (i.e., $264,000), with an in-
terest rate not greater than 8.25 percent.
Paragraph 2(7) of the agreement, required
purchasers to also close the sale if they se-
lected alternative financing. It provides
that: “Buyer shall be obligated to close this
transaction if Buyer has the ability to ob-
tain a loan with terms as described herein
and/or any other loan for which buyer has
applied and been approved.” The contract
further provides that purchasers will be li-
able to Re/Max for its commission if pur-
chaser's breach of the contract prevents the
closing thereof.  
 
On or about September 26, 1996, the Vac-
alises applied to Sun America Mortgage,
Inc. for a loan. Mr. Vacalis testified that
his intention was to apply for a $264,000
loan which would satisfy the primary fin-
                               
  

 

ancing contingency of the agreement. Va-
calis further testified that he signed the ap-
plication for this loan in blank, pursuant to
Sun America's request, and that Sun Amer-
ica later completed the application to re-
flect a request for $200,000 without in-
forming him and against his instructions.
On or about October 1, 1996, Vacalis ter-
minated his dealings with Sun America in
writing, stating: “The main reason in my
decision to transfer my application file is
your unwillingness to factor in my moral
and ethical monetary support obligation to
take care of my ill parents and to ensure
that my son receives a quality college edu-
cation.” Thereafter, the Vacalises unsuc-
cessfully applied for a loan with another in-
stitution to which Sun America transferred
their file.  
 
Sun America disputes the Vacalises' ver-
sion of the loan application process. Ac-
cording to Ted Harrison, Sun America's
Executive Vice President, the Vacalises ap-
plied for a $200,000 loan at an interest rate
of 7.875 percent. Harrison further testified
that Sun America would have approved
this loan application. Furthermore, we note
that Syd **237 Howel, a senior loan of-
ficer at Sun America, testified that the Vac-
alises signed a fully completed loan applic-
ation in her presence for a loan in the
amount of $200,000. Howel further indic-
ated that, had the Vacalises applied for a
$264,000 loan, they would have qualified
therefor. However, Howel's affidavits were
filed after the trial court entered its order in
this case, and, as such, these affidavits
could not have been considered by the trial
judge in rendering his decision.  
 
[1][2][3] 2. “Every contract imposes upon
each party a duty of good faith and fair
dealing in its performance and enforce-
ment. In the specific context of a financing
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contingency in a real estate sales contract,
for example, we have held that the pur-
chaser has an implied duty to diligently
seek to have the contingency take place,
and that this implied duty must be exer-
cised in good faith.” (Citations and punc-
tuation omitted.) Century 21 Mary Carr &
Assoc. v. Jones, 204 Ga.App. 96, 97, 418
S.E.2d 435 (1992). Whether in the amount
of $264,000 or $200,000 and whether pur-
suant to paragraph 2(1) or 2(7) of the sales
agreement, it is undisputed that the Vacal-
ises filed a loan application with Sun
America which they unilaterally terminated
because Sun America refused to consider
speculative obligations which the Vacalises
might incur in the future. It is also undis-
puted that Sun America would have ap-
proved this application if it had not been
withdrawn. In light of these facts, a jury
must determine if the Vacalises acted dili-
gently in attempting to satisfy their finan-
cing obligations under the sales contract.
“Whether [the Vacalises'] actions were
reasonable or exhibited the good faith or
diligence implied in the contract was
clearly a material issue of fact.” Id. Ac-
cordingly, as issues of fact remain in this
case, we affirm the trial court's denial of
Re/Max's motion for summary judgment.  
 
Judgment affirmed.  
 
McMURRAY, P.J., and ELDRIDGE, J.,
concur.  
Ga.App.,1998.  
Re/Max Executives, Inc. v. Vacalis  
234 Ga.App. 659, 507 S.E.2d 235, 98
FCDR 3603  
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