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Background: Borrowers and guarantor
brought action against lender for damages
arising out of defendant's sale of stock held
as security, alleging that lender sold stock
for commercially unreasonable price and
sold more stock than necessary to pay off
debt, and that lender was not entitled to re-
tain attorney fees. The Superior Court,
Habersham County, Struble, Senior Judge,
directed a verdict for plaintiffs on issue of
attorney fees and entered judgment on a
jury verdict for lender on remaining counts.
Lender appealed and plaintiffs cross-
appealed.  
 
Holdings: The Court of Appeals, Barnes,
J., held that:  
(1) loan agreement did not require lender to
file suit before he was entitled to collect at-
torney fees;  
(2) lender was not required to show that re-
deeming collateral involved “some kind of
lawyer activity,” in order to establish enti -
tlement to attorney fees; and  
(3) issue of whether borrowers received no-
tice of lender's intention to seek attorney
fees was question for the jury.  
 
Reversed.  
 

 

West Headnotes  
 
[1] Trial 388 139.1(17)  
 
388 Trial  
     388VI Taking Case or Question from
Jury  
          388VI(A) Questions of Law or of
Fact in General  
               388k139.1 Evidence  
                    388k139.1(5) Submission to
or Withdrawal from Jury  
                         388k139.1(17) k. Insuffi -
ciency to Support Other Verdict; Conclus-
ive Evidence. Most Cited Cases  
 
Trial 388 143  
 
388 Trial  
     388VI Taking Case or Question from
Jury  
          388VI(A) Questions of Law or of
Fact in General  
               388k143 k. Conflicting Evidence.
Most Cited Cases  
A directed verdict is authorized only when
there is no conflict in the evidence as to
any material issue and the evidence intro-
duced, with all reasonable deductions
therefrom, demands a particular verdict.  
 
[2] Appeal and Error 30 893(1)  
 
30 Appeal and Error  
     30XVI Review  
          30XVI(F) Trial De Novo  
               30k892 Trial De Novo  
                    30k893 Cases Triable in Ap-
pellate Court  
                         30k893(1) k. In General.
Most Cited Cases  
On appeal from a directed verdict, the Dis-
trict Court of Appeals reviews the evidence
de novo and upholds the grant of a directed
verdict only if all of the evidence demands
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it.  
 
[3] Costs 102 194.32  
 
102 Costs  
     102VIII Attorney Fees  
          102k194.24 Particular Actions or
Proceedings  
               102k194.32 k. Contracts. Most
Cited Cases  
Five documents comprising agreement
between lender, borrowers, and guarantor,
including loan agreement stating that
lender was entitled to attorney fees in case
of default “whether or not there is a law-
suit,” did not require lender to file suit be-
fore he was entitled to collect attorney fees,
even though promissory note stated that “in
the event that legal proceedings are insti-
tuted” borrowers agreed to pay attorney
fees; the documents were signed concur-
rently, and constituted parts of the whole,
the loan agreement clearly entitled lender
to attorney fees whether or not there was a
lawsuit, and borrowers admitted that they
defaulted on the loan.  
 
[4] Contracts 95 143(1)  
 
95 Contracts  
     95II Construction and Operation  
          95II(A) General Rules of Construc-
tion  
               95k143 Application to Contracts
in General  
                    95k143(1) k. In General. Most
Cited Cases  
 
Contracts 95 143(2)  
 
95 Contracts  
     95II Construction and Operation  
          95II(A) General Rules of Construc-
tion  
               95k143 Application to Contracts
in General  
 

 

                    95k143(2) k. Existence of
Ambiguity. Most Cited Cases  
 
Contracts 95 176(2)  
 
95 Contracts  
     95II Construction and Operation  
          95II(A) General Rules of Construc-
tion  
               95k176 Questions for Jury  
                    95k176(2) k. Ambiguity in
General. Most Cited Cases  
The construction of contracts involves
three steps: at least initially, construction is
a matter of law for the court, which must
decide whether the language is clear and
unambiguous and, if it is, simply enforces
the contract according to its clear terms,
such that the contract alone is looked to for
its meaning; next, if the contract is ambigu-
ous in some respect, the court must apply
the rules of contract construction to resolve
the ambiguity; finally, if the ambiguity re-
mains after applying the rules of construc-
tion, the issue of what the ambiguous lan-
guage means and what the parties intended
must be resolved by a jury.  
 
[5] Contracts 95 176(2)  
 
95 Contracts  
     95II Construction and Operation  
          95II(A) General Rules of Construc-
tion  
               95k176 Questions for Jury  
                    95k176(2) k. Ambiguity in
General. Most Cited Cases  
The existence or nonexistence of an ambi-
guity in a contract is a question of law for
the court; if the court determines that an
ambiguity exists, however, a jury question
does not automatically arise, but rather the
court must first attempt to resolve the am-
biguity by applying the statutory rules of
construction. West's Ga.Code Ann. § 13-2-2.
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[6] Contracts 95 164  
 
95 Contracts  
     95II Construction and Operation  
          95II(A) General Rules of Construc-
tion  
               95k164 k. Construing Instruments
Together. Most Cited Cases  
When an agreement consists of multiple
documents that are executed at the same
time and during the course of a single
transaction, those documents should be
read together.  
 
[7] Contracts 95 143.5  
 
95 Contracts  
     95II Construction and Operation  
          95II(A) General Rules of Construc-
tion  
               95k143.5 k. Construction as a
Whole. Most Cited Cases  
A contract must be interpreted to give the
greatest effect possible to all provisions
rather than to leave any part of the contract
unreasonable or having no effect.  
 
[8] Contracts 95 143.5  
 
95 Contracts  
     95II Construction and Operation  
          95II(A) General Rules of Construc-
tion  
               95k143.5 k. Construction as a
Whole. Most Cited Cases  
One of the most fundamental principles of
construction is that a court should, if pos-
sible, construe a contract so as not to
render any of its provisions meaningless.  
 
[9] Costs 102 194.32  
 
102 Costs  
     102VIII Attorney Fees  
          102k194.24 Particular Actions or
Proceedings  
               102k194.32 k. Contracts. Most
                               
  

 

Cited Cases  
Lender was not required to show that re-
deeming stock held as collateral for loan
involved “some kind of lawyer activity,” in
order to establish entitlement to attorney
fees, under statute providing that attorney
fees were collectible where a debt was col-
lected by or through an attorney after ma-
turity, given that lender demonstrated that
attorneys “played a role” in selling the col-
lateral and paying off the debt. West's
Ga.Code Ann. § 13-1-11.  
 
[10] Costs 102 194.32  
 
102 Costs  
     102VIII Attorney Fees  
          102k194.24 Particular Actions or
Proceedings  
               102k194.32 k. Contracts. Most
Cited Cases  
The elements required to recover attorney
fees incurred in connection with the collec-
tion of indebtedness include proper notice,
a matured debt, a contractual provision ob-
ligating the payment of attorney fees and
collection by an attorney.  
 
[11] Costs 102 194.32  
 
102 Costs  
     102VIII Attorney Fees  
          102k194.24 Particular Actions or
Proceedings  
               102k194.32 k. Contracts. Most
Cited Cases  
The true inquiry, in determining whether
attorney fees are authorized by statute for
collection on indebtedness, is whether the
attorney played a role in collecting the
debt; if he or she did, the creditor is en-
titled to enforce the attorney fee obligation.
West's Ga.Code Ann. § 13-1-11.  
 
[12] Secured Transactions 349A 
242.1  
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349A Secured Transactions  
     349AVII Default and Enforcement  
          349Ak242 Wrongful Enforcement  
               349Ak242.1 k. In General. Most
Cited Cases  
Issue of whether borrowers received certi-
fied letters from lender's attorney, giving
borrowers statutorily-required notice of
lender's intention to seek attorney fees if
they did not pay principal and interest due
within 10 days, was question for the jury,
in borrower's action against lender, al-
leging that lender was not entitled to retain
attorney fees when he redeemed collateral.
West's Ga.Code Ann. § 13-1-11.  
 
[13] Evidence 157 71  
 
157 Evidence  
     157II Presumptions  
          157k71 k. Mailing, and Delivery of
Mail Matter. Most Cited Cases  
 
Evidence 157 89  
 
157 Evidence  
     157II Presumptions  
          157k89 k. Rebuttal of Presumptions
of Fact. Most Cited Cases  
Evidence that a letter was written, properly
addressed, with correct postage attached,
deposited in the United States mail, and
never returned to the sender, creates a re-
buttable presumption that the recipient re-
ceived the letters, but testimony by the re-
cipient denying receipt rebuts the presump-
tion and creates an issue of fact for the jury.  
 
**458 Greenberg Traurig, Charles M.
Smith, James H. Cox, Atlanta, for Lovell.  
L. Matt Wilson, Dustin R. Thompson, At -
lanta, for appellees.  
 
BARNES, Judge.  
*696 Michael Thomas, Anita Thomas, and
                               
  

 

The Bank Network, Inc. (TBN) sued Virgil
Lovell for breach of contract, the return of
attorney fees withheld, and other counts in-
volving the sale of stock that Lovell held as
collateral for a promissory note. Lovell
answered, denying liability and counter-
claiming for attorney fees under the con-
tract if he prevailed. The case was tried be-
fore a jury, and at the close of evidence,
the trial court granted a directed verdict to
the plaintiffs on their claim for the return
of attorney fees Lovell retained when he
sold the collateral. The jury returned a de-
fense verdict on the remaining counts, and
the trial court issued a judgment awarding
the plaintiffs $67,722. Lovell appealed,
contending that the trial court *697 erred in
granting the plaintiffs a directed verdict on
the fees. The plaintiffs cross-appealed, con-
tending that the trial court erred in not ad-
vising the jury that it had granted the direc-
ted verdict, and erred in its calculation of
the amount it awarded them. For the reas-
ons that follow, we reverse the grant of a
directed verdict in Case No. A06A0293,
and dismiss as moot Case No. A06A0470.  
 
In January 2001, Lovell borrowed
$615,803 from Regions Bank, which he
then loaned to the Thomases. Lovell and
the Thomases signed a loan agreement, and
the Thomases secured the debt with a
promissory note which provided that they
would pay interest quarterly and repay the
principal in April 2002. They used the
money to purchase 500,000 preferred stock
shares in B & I Lending, LLC, of which
Mr. Thomas was already a member. The
Thomases then pledged those shares in B
& I as collateral for the note. TBN, a
closely-held company owned by Michael
Thomas and his brother, signed a guaranty
and pledged an additional one million
shares in B & I as additional collateral for
the loan. Regions Bank took possession of
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the pledged shares of stock.  
 
**459 In May 2001, B & I merged with
Bridgeview Bancorp, Inc. The Thomases'
B & I shares were exchanged for 1,345
Bridgeview common shares and TBN's B
& I shares were exchanged for 1,048 com-
mon shares. These Bridgeview shares were
substituted as collateral for the Thomases'
debt, and again were held by Regions Bank.  
 
The Thomases defaulted on the note by
failing to pay the principal amount in April
2002. Lovell ultimately sold to Bridgeview
all of the Bridgeview stock he held as col-
lateral for the promissory note in Septem-
ber 2002 for $554.72 per share, for a total
of $1,327,445. He kept $751,895 to apply
to the outstanding principal, interest, late
fees, expenses, and attorney fees, and re-
turned the rest of the money, $575,550, to
the Thomases. Lovell allocated $98,679 of
the amount he retained to expenses and at-
torney fees.  
 
The Thomases and TBN sued Lovell, al-
leging that he sold the stock for a commer-
cially unreasonable price and sold more
stock than he needed to pay off the debt.
They also alleged that, among other things,
Lovell was not entitled to retain any attor-
ney fees because the promissory note re-
quired him to institute legal proceedings
before becoming entitled to fees, and be-
cause he failed to comply substantially
with the requirements of OCGA § 13-1-11.
That Code section provides that a lender
may enforce an obligation in a note or oth-
er evidence of indebtedness to pay attorney
fees if he collects the money using an attor-
ney and notifies the maker in writing of his
intention to seek fees unless the principal
and interest are paid within ten days. At tri-
al, after the parties rested, the trial court
granted the Thomases' motion for a direc-
                               
  

 

ted verdict on their claim seeking the return
of the $98,679 in fees and expenses, and
the jury returned a defense verdict *698 to
Lovell on the remaining claims. The trial
court subsequently entered judgment for
the Thomases for $67,722, which it calcu-
lated was the amount Lovell withheld for
fees, as opposed to costs.  
 
 

Case No. A06A0293  
 
1. Lovell contends on appeal that the trial
court erred in directing a verdict against
him on the Thomases' claim for a return of
the attorney fees he withheld from the col-
lateral sale proceeds. The court held that
the parties' agreement provided that Lovell
was entitled to collect attorney fees only if
he brought suit first. The court further held
that, under OCGA § 13-1-11, Lovell was
entitled to attorney fees only if the act of
redeeming the collateral involved “some
kind of lawyer activity, such as a foreclos-
ure or some other act than as provided in
the Security Agreement itself.” Finally,
the trial court held that Lovell could not
collect attorney fees because he presented
no evidence that he had given proper notice
as required by OCGA § 13-1-11.  
 
[1][2] A directed verdict is authorized only
when there is no conflict in the evidence as
to any material issue and the evidence in-
troduced, with all reasonable deductions
therefrom, demands a particular verdict.
On appeal, we review the evidence de novo
and uphold the grant of a directed verdict
only if all of the evidence demands it.
Withington v. Valuation Group, 249
Ga.App. 8, 11, 547 S.E.2d 594 (2001).  
 
[3][4][5] (a) We first consider whether the
trial court properly construed the contract
between the parties to conclude that Lovell
was entitled to attorney fees only if he filed
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suit against his debtors or guarantor. In this 
State  
 

the construction of contracts involves 
three steps. At least initially, construction 
is a matter of law for the court. First, the 
trial court must decide whether the lan- 
guage is clear and unambiguous. If it is, 
the court simply enforces the contract ac- 
cording to its clear terms; the contract 
alone is looked to for its meaning. Next, 
if the contract is ambiguous in some re- 
spect, the court must apply the rules of 
contract construction to resolve the ambi- 
guity. Finally, if the ambiguity remains 
after applying the rules of construction, 
the issue of what the ambiguous language 
means and what the parties intended must 
be resolved by a jury. (Cit.)  

 
(Citation omitted.) Schwartz v. Harris 
Waste Mgmt. Group, 237 Ga.App. 656, 
660(2), 516 S.E.2d 371 (1999). The exist- 
ence or nonexistence of an ambiguity is a 
question of law for the court. 
*699**460Southeast Atlantic Cargo Oper- 
ators v. First State Ins. Co., 197 Ga.App. 
371, 372, 398 S.E.2d 264 (1990). If the 
court determines that an ambiguity exists, 
however, a jury question does not automat- 
ically arise, but rather the court must first 
attempt to resolve the ambiguity by apply- 
ing the rules of construction in OCGA § 
13-2-2. Id.  
 
The five documents comprising the parties' 
agreement have different attorney fees pro- 
visions. For example, the loan agreement 
provided:  
 

Borrower agrees to pay all out-of-pocket 
costs and expenses of Lender, including 
court costs and reasonable attorneys' fees 
in an amount not less than fifteen percent 
(15%) of the principal plus accrued in- 
terest in connection with the enforcement 
                               
  

 

of any provision of this Agreement, the
Promissory Note, or the Stock Pledge
Agreement, whether or not there is a
lawsuit....  

 
(Emphasis supplied.) The promissory note
provided:  

In the event that legal proceedings are in-
stituted to collect any amount due under
this Note, Maker hereby agrees to pay, in
addition to the unpaid principal and in-
terest due under this Note, all costs and
expenses of such proceedings, including
reasonable attorney fees in an amount not
less than fifteen percent (15%) of the sum
so collected.  

 
TBN's guaranty provided that TBN “agrees
to pay Lender all expenses (including reas-
onable attorney fees) paid or incurred by
Lender in endeavoring to collect the in-
debtedness, to enforce the obligations of
Borrower guaranteed hereby, or any por-
tion thereof, to enforce this Guaranty.” Fi-
nally, the two stock pledge agreements
provided that, in the event of default, Lov-
ell was entitled to sell the pledged collater-
al and apply the proceeds “first, to the reas-
onable costs, expenses, and attorney fees
incurred by Pledgee for collection and ac-
quisition, completion, protection, removal,
sale and delivery of the Collateral.” The
stock pledge agreements also provide that
“[i]f either party commences an action
against the other party in connection with
any dispute or matter arising under this
Agreement, the prevailing party shall be
entitled to recover its attorney fees and re-
lated expenses in reasonable amounts.” Fi-
nally, both pledge agreements state that
“[a]ll of Pledgee's rights and remedies,
with the evidence by [sic] this Agreement
or by any other writing, shall be cumulat-
ive and may be exercised singularly or con-
currently.”  
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[6][7][8] While the Thomases argue that 
the loan agreement was superseded by the 
promissory note, stock pledges, and guar- 
antee, the *700 documents themselves do 
not support that argument. The loan agree- 
ment itself states that “this Agreement and 
the Promissory Note, when issued and de- 
livered for value received, will constitute 
the legal, valid and binding obligation of 
the Borrower in accordance with its 
terms.” (Emphasis supplied.) It states that 
no remedy provided in the agreement “is 
intended to be exclusive of any other rem- 
edy, each remedy being cumulative.” Fur- 
ther, the attorney fee provision in the loan 
agreement specifically directs the 
Thomases to pay Lovell “not less than fif- 
teen percent of the principal plus accrued 
interest in connection with the enforcement 
of any provisions of this  Agreement, the 
Promissory Note, or the Stock Pledge 
Agreement, whether or not there is a law- 
suit.” (Emphasis supplied.) Finally, the 
stock pledge agreements each state that 
“[t]his Agreement may be executed in any 
number of counterparts, each of which 
shall be an original and all of which when 
taken together constitute a single docu- 
ment.”  
 

When an agreement consists of multiple 
documents that are executed at the same 
time and during the course of a single 
transaction, those documents should be 
read together. Thus, the documents here 
that were executed contemporaneously 
must be construed together. Moreover, a 
contract must be interpreted to give the 
greatest effect possible to all provisions 
rather than to leave any part of the con- 
tract unreasonable or having no effect. 
And, one of the most fundamental prin- 
ciples of construction is that a court 
should, if possible, construe a contract so 
as not to render any of its provisions 
                               
  

 

meaningless.  
 
(Citations and footnotes omitted.) Sofran
Peachtree City v. Peachtree City Holdings,
250 Ga.App. 46, 50, 550 S.E.2d 429 (2001). 
 
**461 The documents here were signed
concurrently, and constitute parts of the
whole; otherwise, the loan agreement
would be meaningless. Regardless of
whether the note's reference to collecting
fees when “legal proceedings are insti -
tuted” means a lawsuit must be filed to ob-
tain fees under the note, the loan agreement
clearly entitles Lovell to attorney fees if
the Thomases default on the loan “whether
or not there is a lawsuit,” and the
Thomases admit they defaulted on the loan.
Therefore the trial court erred in conclud-
ing that the loan documents required Lov-
ell to file suit before he was entitled to col-
lect attorney fees.  
 
[9][10] (b) The trial court also held that un-
der OCGA § 13-1-11, Lovell was entitled
to attorney fees only if redeeming the col-
lateral involved “some kind of lawyer
activity, such as a foreclosure or some oth-
er act than as provided in the Security
Agreement itself,” citing David v. ITT Di-
versified Credit Corp., 174 Ga.App. 910,
332 S.E.2d 8 (1985). *701 The Code sec-
tion itself only directs that this kind of ob-
ligation to pay attorney fees is valid “if
such note or other evidence of indebted-
ness is collected by or through an attorney
after maturity.” OCGA § 13-1-11(a). The
elements required to recover attorney fees
incurred in connection with the collection
of indebtedness include proper notice, a
matured debt, a contractual provision ob-
ligating the payment of attorney fees' and
collection by an attorney. Gen. Elec. Cred-
it Corp. etc. v. Brooks, 242 Ga. 109, 117,
249 S.E.2d 596 (1978).  
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[11] This court in David v. ITT Diversified
Credit Corp., supra, 174 Ga.App. 910, 332
S.E.2d 8, did not hold that suit had to be
filed before attorney fees can be collected.
In that case, the lender had in place an
agreement obliging the manufacturer of the
collateral to repurchase it upon the lender's
request. The borrower defaulted and the
lender invoked its option pursuant to this
repurchase agreement. This court held that
this portion of the obligation was not col-
lected “ ‘by and through an attorney after
maturity’ ” within the meaning of OCGA §
13-1-11. Id. at 912(2), 332 S.E.2d 8. Lov-
ell had no such automatic option to invoke
when the Thomases defaulted on their loan;
instead he had to find a willing buyer for
the collateral, which was stock in a very
closely held corporation that was not
traded publicly. “The true inquiry is wheth-
er the attorney played a role in collecting
the debt. [Cit.] If he or she did as in this
case, the creditor is entitled to enforce the
attorney fee obligation.” Kenemer v. First
Nat. Bank of Atlanta, 210 Ga.App. 389,
390, 436 S.E.2d 96 (1993). A review of the
trial transcript reveals that attorneys
“played a role” in selling the collateral and
paying off the debt. Therefore the trial
court erred in concluding that Lovell was
not entitled to attorney fees simply for re-
deeming the collateral.  
 
[12] (c) Finally, Lovell contends that the
trial court erred in finding that he had not
produced sufficient evidence of notice pur-
suant to OCGA § 13-1-11 to submit the is-
sue to a jury. Under that Code section,
Lovell had to give the Thomases notice of
his intention to seek attorney fees if they
did not pay the principal and interest due
within ten days.  
 
On the morning of trial, Lovell's attorney
told the court and his opposing counsel that
                               
  

 

he had discovered the night before a letter
written by his partner to the Thomases on
Lovell's behalf that contained the notice
language of OCGA § 13-1-11. The
Thomases objected to the admission of this
evidence, arguing that it was not listed in
the consolidated pre-trial order, it was a
total surprise, and it contradicted Lovell's
admission that he had only used a different
law firm in his attempts to collect the debt.
The trial court found as a matter of fact
that Lovell's counsel had not intentionally
withheld evidence of the letter, had just
discovered it, and had notified opposing
counsel as soon as possible, and opposing
counsel agreed. The *702 trial court al -
lowed Lovell to withdraw his admission in
judicio that only one law firm performed
his collections work. Thus, counsel was
permitted to raise the issue of the letter be-
fore the jury.  
 
In considering whether to admit the letter
into evidence or not, the court granted Lov-
ell's motion to amend his list of exhibits in
the pre-trial order, but also held that the
letter would not be admitted into evidence
**462 unless the Thomases admitted re-
ceiving it. The court allowed Lovell to ask
the Thomases about the letter outside of the
jury's presence. Both of them denied hav-
ing seen it, and did not recall seeing a no-
tice in their mail that they had a certified
letter waiting at the post office for pickup.  
 
Lovell proffered evidence that his attorney
would testify that he wrote the July 31,
2002 letter, gave it to his administrative as-
sistant, and directed her to mail it first class
and by certified mail to each of the
Thomases and to TBN. He also proffered
that the administrative assistant would
testify that she received the letter from
Lovell's attorney after he signed it, placed
one copy each into three first class mail en-
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velopes and one copy each into three certi-
fied mail envelopes, and delivered all six
envelopes to the law firm's mail room. She
would also testify that the firm's regular
course of business, custom, and practice is
that the mail room employees would affix
postage and certified mail receipts to the
envelopes and deliver them to the post of-
fice. None of the first class letters were re-
turned, and two of the certified mail letters
were returned as “unclaimed.” The third
certified letter was not returned, but the
post office did not return the receipt either.  
 
The trial court also let Lovell ask Mr.
Thomas in front of the jury whether he had
received the July 31, 2002 letter, notifying
him of Lovell's intent to dispose of collat-
eral and enforce the note's attorney fee pro-
vision. Thomas told the jury he did not re-
ceive the letter, and did not recall seeing a
notification that he had certified mail wait-
ing at the post office for pickup. He admit-
ted that the letter was addressed to his
home address. Finally, Lovell testified that
he received a courtesy copy in the mail of
the July 31, 2002 letter addressed to the
Thomases and to TBN.  
 
Lovell claims that evidence the letters were
properly mailed creates a presumption that
the Thomases received them, sufficient to
create a factual issue for the jury. The
Thomases respond that any presumption of
receipt was fully rebutted by their testi-
mony denying receipt.  
 
The issue here is not, as the Thomases ar-
gue, whether the letter should have been
excluded from evidence because it was not
identified earlier in discovery, or whether it
improperly contradicted an admission in
judicio. The trial court did not exclude it
for these *703 reasons; other than allowing
Lovell to ask Thomas if he had received it,
the court excluded evidence of the letter
                               
  

 

because Thomas said he had not seen it.  
 
[13] Evidence that a letter was written,
properly addressed, with correct postage
attached, deposited in the United States
mail, and never returned to the sender, cre-
ates a rebuttable presumption that the re-
cipient received the letters, but testimony
by the recipient denying receipt rebuts the
presumption and creates an issue of fact for
the jury. Crenshaw v. Ga. Underwriting
Assn., 202 Ga.App. 610(1), 414 S.E.2d 915
(1992); Vines v. Citizens Trust Bank, 146
Ga.App. 845, 847-848(1), 247 S.E.2d 528
(1978). If the rule were that a recipient had
to admit receiving an OCGA § 13-1-11 let-
ter before the issue of proper notice could
go to a jury, no debtors could ever be
charged attorney fees because all they
would have to do would be to deny receiv-
ing such notice. The Thomases' testimony
that they never received the letters contain-
ing the attorney fee language of OCGA §
13-1-11 created a jury question, and the tri-
al court erred in granting a directed verdict
to the Thomases and TBN on the issue of
whether the Thomases were entitled to the
return of attorney fees Lovell retained
when he sold the collateral.  
 
 

Case No. A06A0470  
 
2. Because we are reversing the trial court's
directed verdict regarding the attorney fees,
we need not address the enumerations of
error raised by the Thomases, which are
unlikely to recur upon retrial. Accordingly,
their appeal is dismissed as moot.  
 
Judgment reversed in Case No. A06A0293.
Appeal dismissed as moot in Case No.
A06A0470.  
 
ANDREWS, P.J., and BERNES, J., concur.  
Ga.App.,2006.  
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