Westlaw:
558 S.E.2d 793

253 GaApp. 251, 558 S.E.2d 793, 02 FCDR 201

Glatfelter v. Delta Air Lines, Inc.
Ga.App.,2002.

Court of Appeals of Georgia.
GLATFELTER et d.,
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Jan. 14, 2002.

Passenger brought personal injury action
against airline, aleging that airline failed
to provide wheelchair to passenger. The
Fulton State Court, Dixon, J., entered sum-
mary judgment in favor of airline, and pas-
senger appeaed. The Court of Appedls, El-
lington, J., held that: (1) passenger failed to
serve requests for admissions upon airline;
(2) airline's delay of 15 to 20 minutes in
providing wheelchair assistance did not
constitute violation of the Air Carrier Ac-
cess Act (ACAA); and (3) even if delay
was violation of ACAA, delay was not
proximate cause of passenger'sinjuries.

Affirmed.
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313 Process
31311 Service
313I1(E) Return and Proof of Service
313k144 Evidence asto Service

313k149 k. Weight and Suffi-
ciency. Most Cited Cases
Whether evidence is sufficient to overcome
facts reflected in a return of service is a
matter addressed to the discretion of the
trial court.
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ence which is not only clear and convin-

cing, but the strongest of which the nature

of the case will admit.
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313k145 k. Presumptions and
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313 Process
313ll Service
313l1(E) Return and Proof of Service
313k144 Evidence asto Service

313k148 k. Evidence to Im-
peach or Contradict Return, Certificate, or
Affidavit of Service. Most Cited Cases
A defendant challenging the sufficiency of
service bears the burden of establisning
that the service was insufficient, such as,
by disproving statements contained in a re-
turn of service; such proof may be presen-
ted, along with other evidence, in the form
of sworn statements made on persona
knowledge.
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307Al1(G) Requests for Admissions
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307Ak474 k. Request; Striking
Request. Most Cited Cases
Passenger who brought personal injury ac-
tion againgt airline failed to serve requests
for admissions upon airline; although mar-
shal's entry of service showed service of
summons, complaint, and discovery re-
3u&_sts uPor_l airline's registered agent, affi-
avits of airline's registered agent for ser-
vice and employee who received complaint
from registered agent both aleged that re-
guests for admissions were not served with
complaint.

[5] Carriers 70 ©==262.5

70 Carriers
701V Carriage of Passengers

70IV(C) Performance of Contract of

Transportation
70k262.5 k. Accommodations for

the Handicapped. Most Cited Cases
The Air Carrier Access Act (ACAA) is not
a strict liability statute, and a minimal
delay in providing the requested assistance
does not constitute a violation of the act.
49 U.S.CA. §40101(a)(1).

[6] Carriers70 ©=262.5

70 Carriers
701V Carriage of Passengers

701V(C) Performance of Contract of

Transportation
70k262.5 k. Accommodations for

the Handicapped. Most Cited Cases
Airline's delay of 15 to 20 minutes in
providing wheelchair assistance to passen-
ger who requested wheelchair for travelling
between airport gates to connecting flight
did not constitute violation of the Air Car-
rier Access Act (ACAA), requiring airline
to provide such wheelchair assistance to
passengers, for purposes of passenger's
personal injurTy action against airline,
arising out of tall on escalator; airline did
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not refuse request for wheelchair, arline

ent responded courteously to request, but
wheelcharr was not immediately available
because of crowded conditions at airport.
49 U.S.CA. §40101(a)(1).

[7] Carriers 70 ©=305(1)

70 Carriers
701V Carriage of Passengers
701V(D) Persona Injuries
70k305 Proximate Cause of In-

jury

70k305(1) k. In General. Most
Cited Cases
Even if airlines 15 to 20 minute delay in
providing wheelchair assistance to request-
Ing passenger could be deemed actionable
Air Carrier Access Act (ACAA) violation,
arline's conduct was not proximate cause
of passenger's injuries, arising from pas-
senger's fall on escalator; following delay,
Passenger decided to walk to airport gate
or his connecting flight, and instead of us-
ing elevator, passenger used an escalator,
and stranger bumped into passenger,
knocking him down a few steps, resulting
in broken ankle and other injuries. 49
U.S.CAA. §40101(a)(1).

**794 *254 Wilson Law Firm, L. Matt
Wilson, Anthony O. Lakes, Davis K. Loft-
in, Atlanta, for appellants.

Strawinski & Goldberg, Michael L. Gold-
berg, for appellee.

*251 ELLINGTON, Jude?e.

Kurvin and Irene Glatfelter appeal the trial
court's order granting summary judgment
in favor of Delta Air Lines, Inc. on their
personal inlj ury complaint based on Ddta's
alleged failure to provide a wheelchair for
l;élfr_. Glatfelter's use. Finding no error, we

irm.

1. The Glatfelters contend the trial court
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erred in granting summary judgment in that
Delta admitted liability in judicio when it
failed to timely respond to their request for
admissions during discovery. See OCGA §
9-11-36(a)(2), (b). The Glatfelters' attor-
ney**795 certified that the request for ad-
missions was served “by attaching the
same to the Complaint and serving same as
reflected by the Marshal's Entry of Ser-
vice.” The marshal's entry of service
showed service of the action, summons
“and discovery requests” on Deltas re-
gistered agent on August 27, 1999. Delta
served its response to the Glatfelters re-
guest for admissions on December 15, 1999.

Delta moved the trial court for a judicial
determination that its response to the Glat-
felters request for admissions was timglgl
filed. Delta claimed that the request for ad-
missions was not served with the com-
plaint; it supported that assertion with the
affidavits of its registered agent for service
and the employee who received the com-
plaint from the registered agent. The tria
court did not rule on Delta's motion to have
its response declared timely before the
hearing on Deltas motion for summary
judgment. Implicit in the trial court's order
granting Delta's motion for summary judg-
ment is a ruling that the Glatfelters did not
serve Delta with their request for admis-
sons. See Peterson v. Columbus Med.
Center &c., 243 GaApp. 749, 753(1)(b),
533 S.E.2d 749 (2000).

[1][2][3][4] “Whether evidence is suffi-
cient to overcome facts reflected in a return
of service is a matter addressed to the dis-
cretion of the trial court.” (Citations omit-
ted.) Webb v. Tatum, 202 Ga.App. 89, 91,
413 SE.2d 263 (1991). A marsnal's return
of service congtitutes prima facie evidence
of service as indicated and “can only be set
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aside upon evidence which is not only clear
and convincing, but the strongest of which
the nature of the case will admit”
(Punctuation and footnote omitted.) Duke
v. Buice, 249 GaApp. 164, 165-166, 547
S.E.2d 561 (2001). See Webb, 202 Ga.App.
at 91, 413 SE.2d 263. A defendant chal-
lenging the sufficiency of service bears the
burden of establishing that the service was
insufficient, such as, by disproving state-
ments contained in a return of service. Bul -
lard v. West Sar Financial Corp., 231
GaApp. 521-522, 500 S.E.2d 51 (1998).
“Such proof may be presented, along with
other evidence, In the form of sworn state-
ments made on personal  know-
ledge.” (Citations and punctuation omitted.)
Id. a 521, 500 S.E.2d 51. Applying the
abuse of discretion standard, we conclude
the sworn *252 affidavits submitted by
Delta in this case were sufficient to support
the trial court's implicit finding that the
Glatfelters failed to serve the request for
admissions.

2. The Glatfelters contend that, even if the
trial court accepted and considered Delta’s
alegedly untimely responses to their re-
guest for admissions, questions of material
fact existed which precluded summary
judgment. “To prevail at summary judg-
ment under OCGA 8§ 9-11-56, the moving
party must demonstrate that there is no
genuine issue of material fact and that the
undisputed facts, viewed in the light most
favorable to the nonmoving party, warrant
judgment as a matter of law.” Lau's Corp.
v. Haskins, 261 Ga. 491, 405 SE.2d 474
(1991). “The movant has the origina bur-
den of making this showing. Once the
movant has made a prima facie showinc?;
that it is entitled to judgment as a matter o
law, the burden shifts to the respondent to
come forward with rebuttal evidence.”

(Citation and punctuation omitted; emphas-
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is supplied.) Kelly v. Pierce Roofing Co.,
220 GaApp. 391, 392-393(2), 469 SE.2d
469 (1996). “In rebutting this prima facie
case, an adverse party may not rest upon
the mere allegations or denials of his plead-
ing, but h|s r onse, by affidavits or as
otherwise ided in OCGA § 9-11-56 [|]
must set orth specific facts showing that
there is a genuine issue for tria.”
(Punctuation omitted.) Entertainment Sales
Co. v. NK, Inc, 232 GaApp. 669-670,
502 SE.2d 263 (1998). A defendant may
meet its burden on a motion for summary
judgment by showing the court that the
documents, affidavits, depositions, and oth-
er evidence in the record reveal that there
IS no evidence sufficient to create a jury is-
sue on at least one essentia element of
plaintiff's case. Lau's Corp., 261 Ga at
491, 405 SE.2d 474. Our review is de
novo, and we view the evidence, and al
reasonable conclusons and inferences
drawn from it, in the light most favorable
to the nonmovant. White v. BDO Seidman,
LLP, 249 GaApp. 668, 669, 549 S.E.2d
490 (2001).

Viewed in the light most favorable to the
appellants, the evidence showed the fol-
lowing facts. The Glatfelters planned to re-
turn from a trip to Connecticut to their
home in Florida on May 6, 1999. Their
daughter, who purchased their tickets, re-
quested in **796 advance that Delta
rOV|de a wheelchair in the Sarasota, At-
anta, and Hartford airports to transport Mr.
Glatfelter. At the time, Mr. Glatfelter was
79 years old, obese, and had osteoarthritis
in his left knee; he used a cane to walk and
walked slowly and carefully.

On May 6, the Glatfelters originating
flight from Hartford was delayed due to
bad weather in Atlanta; they arrived in At-
lanta on Concourse B after 1:00 p.m., too

Pace 4

late to make their connecting flight to Sara-
sota. No wheelchair was waiting to help
Mr. Glatfelter deplane. The Glatfelters
walked to the gate and spoke with a Delta
gate agent. The Glatfelters learned that the
next flight to Sarasota * 253 was scheduled
to depart from Concourse A a about 4:00

.m. Mrs Glatfelter asked the gate agent to
ocate a wheelchair to take Mr. Glatfelter
to the gate for the next flight to Sarasota.
The gate agent caled to request a wheel -
chair and also suggested they find a place
on a passing tram. No wheelchair was read-
ily available, and passing trams were all full.

After 15 to 20 minutes passed without the
appearance of wheelchair assistance, the
Glatfelters decided to wak to Concourse
A. Because of numerous weather-related
flight delays and cancellations, the con-
course was crowded and chaotic. As Mr.
Glatfelter stepped onto the escalator to
travel down to the transportation mall, the
surge of the crowd pushed him and he fell
down a few steps. He sustained, among
other injuries, a broken right ankle which
required surgery. Mr. Glatfelter seeks
compensation for his injuries, and Mrs.
Glatfelter seeks compensation for loss of
consortium.

[5] It is undisputed that Delta owed Mr.
Glatfelter, as a qualified handicapped indi-
vidual, a duty to provide wheelchair assist-
ance when requested in boarding, deplan-
ing, and traveling between gates to make
flight  connections. 49 U.SC. 8§
40101(a)(1) ( Air Carrier Access Act of
1986); 14 CFR § 382 39(a?(1 M The
ACAA is not a strict liability statute,
however, and a minimal delay in prowdlng
the requested assistance does not constitute
a violation of the act. Adiutori v. Sky Har-
bor Intl. Airport, 880 F.Supp. 696, 701
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(D.Ariz.1995) (five-to-ten minute wait for
a wheelchair), aff'd without opinion, 103
F.3d 137 (9th Cir.1996).

FN1. 14 CFR § 382.39(a)(1)
provides:

Carriers shall ensure that qualified
[handicapped] individuals ... are
provided the following services
and equipment: Carriers shall
provide assistance requested by or
on behal f of qualified
[handicapped] individuals ..., or
offered by air carrier personnel
and accepted by qudified
[handicapped] individuals ..., in
enplaning and deplaning. The de-
livering carrier shall be respons-
ible for assistance in making
flight connections and transporta-
tion between gates. This assist-
ance shall include, as needed, the
services personnd and the use of
ground wheelchairs ..., on-board
wheelchairs where provided in ac-
cordance with this part, and ramps
or mechanical lifts.

[6][7] In this case, there is no evidence the
Delta gate agent refused the Glatfelters re-
gquest for a wheelchair. To the contrary,
Mrs. Glatfelter testified that the gate agent
responded courteously to her request and
caled for a wheelchair but was unable to
procure one immediately because of the
crowded conditions at the airport. The un-
disputed evidence shows the Glatfelters,
anxious to make the next connecting flight
to Sarasota, decided after 15-t0-20 minutes
not to wait any longer for wheelchair as-
sistance. The ACAA and the regulations
applicable here do not specify how quickly
requested assistance must be provided, but
this does not mean that evidence of a delay
of any length is sufficient to raise ajury is-
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sue™  Although we recognize that under
certain circumstances a delay in providing
requested wheelchair assistance could
amount to a failure to provide assistance,
we conclude as a matter of law that under
these circumstances a delay of 15-t0-20
minutes did not constitute a violation of the
ACAA. Adiutori, 880 F.Supp. at 701. Fur-
thermore, even if Deta's 15-to-20 minute
delay in providing a wheelchair could be
deemed an actionable ACAA violation,
Deta's conduct could not be **797
deemed the proximate cause of the Glatfel-
ters' injuries because it was followed b

other intervening events without whic

those injuries would not have occurred,
i.e, the Glatfelters' decision to walk to
Concourse A; the Glatfelters' failure to de-
termine that an elevator was available; and
the stranger's bumping into Mr. Glatfelter.
Bacon v. Mayor &c. of Savannah, 241
GaApp. 211, 213-214, 525 SE.2d 115
(1999); Finney v. Machiz, 218 GaApp.
771, 773, 463 SEE.2d 60 (1995). Accord-
ingly, Delta was entitled to summary judg-
ment on the Glatfelters clams.

FN2. Cf. Rowley v. American Air-
lines, 885 F.Supp. 1406, 1410-1411
(D.Ore.1995) (14 CFR 8§
382.39(a)(3) provides. “Carriers
shall not leave [a handicapped pas-
senger] unattended in a ground
wheelchair, boarding wheelchair, or
other device, in which the passenger
IS not independently mobile, for
more than 30 minutes.” Evidence
that airline employee left passenger
seated in a gate lounge chair, in
which she was not independently
mobile, unattended for more than an
hour raised a jury issue as to pas-
senger's ACAA claim.).

Judgment affirmed.
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JOHNSON, P.J., and RUFFIN, J., concur.
Ga.App.,2002.
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